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1- Model Agreement on the Transfer of Foreign Prisoners and Recommendations on the
Treatment of Foreign Prisoners, Adopted by the Seventh Crime Congress, Milan, 26 Agust-
6 September 1985 and Endorsed by the General Assembly in Resolution 40/32.

2- Ibid, Paragraph 2.
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Y- bilateral
- multi-party

f- netting agreements

o- foreign currency set off
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¥- uniform commercial Code
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Fair Trial in Human Rights and the Islamic Judicial

Doctrine
Mostafa Fazaeli'

Assistant Professor, International Law Group, Law Faculty,Qom
University, Qom, Iran

Abstract

Basically justice has different philosophical, ethical and legal
aspects, but the evaluation of its implementation in various social
processes requires objective standards. Judicial justice also requires to
be fair and objective. Objectiveness of judicial proceedings requires
that all facts be considered under previously established rules and
procedures in order to make justice to be done. In other words, judicial
proceedings is a way to discover the truth, and this can be ensured
only through specific method consisting of specific rules and
regulations, as in any other scientific research whose goal is to reach
to the truth. So there is no way except due processes to ensure justice
and fairness in judicial proceedings. And this is the main important
means to secure basic rights and freedoms of human beings. The
present work considers the significance of a fair trial, the importance
of due process and procedural justice from the view point of the
Islamic judicial doctrine. It attempts to illustrate fair trial and its
procedural requirements have been strongly recommended by Islamic
judicial doctrine.

Key Words: fair trial, procedural justice, substantive justice, Islamic
judicial doctrine, human rights.
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Abstract 3‘3
In modern societies, female trafficking has taken an organized ;'?3
and systematic form and has found a global spread. This process of 3
global spread, together with an increase in the smuggling due to the &
economical issue of poverty are among the elements that play a role in )-
female trafficking, resulting in sex slavery and prostitution, while at g
the same time it takes human dignity and moral heath at a serious risk. =«

As a result, this offence results in social, cultural and moral
repercussions in different societies. With a comparative approach, the
present study reviews this problem from a legal and jurisprudential
point of view, taking a look at the Iranian rules and regulations as well
as the relevant international documents. Following some international
developments, the Protocol to Prevent, Suppress and Punish
Trafficking in Persons, especially Women and Children (also referred
to as the Trafficking Protocol or UN TIP Protocol) was rarified by the
United Nations General Assembly in 2000. Meanwhile, reports of
women and children from Iran having trafficked to some neighboring
countries caused the Act against Human Trafficking to be rarified
quickly in Iran in 2005 (1383 a. h.). The present study has an attempt
to show that the Iranian legislator has merely taken penal measures,
while it has neglected preventive and suppressive ones. It has even
neglected the relevant policies. This is while the international
documents not only penalize this kind of smuggling; they also take
non-criminal, preventive measures as well.

Key Words: human trafficking, prostitution, penal policies, war (al-
moharebeh), Corruption on Earth.
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A Comparative Study of Criminal Interpretive

Foundations between Shiite and the Western Law
Mohammadreza zafari’

Assistant Professor, Qom Payam Noor University, Qom, Iran

Abstract

However, criminal interpretation is regarded as the main factor
which makes the courts issue different judgments, the legislator have
not defined the nature of interpretation in the law yet. Probably, the
lawmaker considers interpretation as a personal matter that each
person has his own interpretive method. But the right of appeal against
the lower criminal courts to the appeal courts, and making all the
courts bound to follow the same judicial precedence by the Supreme
Court, show that the criminal interpretation has the general principles.
In this article, the author has tried to make clear the criteria and factors
of the interpretation. The Muslim legislature should make Islamic
penal code according to the belief in the Divine will (monotheism);
therefore, similarly the Muslim judge should understand the criminal
text in accordance with the desire of God Almighty. Since without
understanding the purpose of the lawmaker, the judge may not
interpret the text of law, then in his interpretive process, he must rely
upon these three elements: the criminal interpretive theory, sources
and rules. With the science of interpretation (hermeneutics), the judge
can infer the ways of knowledge of legislature's purposes from the
interpretive sources; these ways are the general rules of the linguistics
and the special interpretive rules.

Keywords: Hermeneutics, interpretive theory, sources and rules of
criminal interpretation, and common sense.
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A Comparative Analysis of Impossiblity of Contract
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and Common Law
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* Assistant Professor, Private Law Group, Law Faculty, Qom
University, Qom, Iran
**Ph.D. private law student, Law Faculty, Qom University, Qom, Iran

Abstract:

Impossibility of performance in a contract is one of the basic
conditions that render a contact null and void. Since the ultimate goal
of all contracts is to fulfill a contractual promise, any type of
commitment that is impossible to fulfill should be regarded null and
void under this rule. This type of failure in a contract has been under
careful scrutiny not only in the Islamic Jurisprudence and the Iranian
law but also in foreign legal systems. Therefore, several theories have
been allocated to this field. As such, in Common Law, any failure by
the parties to fulfill a contractual promise due to the breach of contract
or any cancellation of the aims of the contract has been considered as
one of the reasons for the failure to implement a contract. Therefore,
in this article, having examined the theories available in the Common
Law, we analyze this case in the Iranian Law based on the Islamic
Jurisprudence.

Key words: impossibility of performance, offer, condition, nullity,
void, breach of contract
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Set off in Shiite Jurisprudence, Iranian Law and

International Commerce Law
Majid Sarbazian'*, Seyyedeh Fatemeh Zebarjad**

* Assistant Professor, Private & Islamic Law Group, Faculty of Law and
Political Science, Shiraz University, Shiraz, Iran
**_L.M. in Private Law, Shiraz University, Shiraz, Iran

Abstract

Setoff is one of the effective measures to avoid prolonged
processes in mutual transactions. Where two parties owe each other
money or other obligations of same kind, either of the parties may
counterbalance, of setoff, its obligations against that of the other. This
may include: mutuality or reciprocity of the obligation, its
homogeneity, certainty, and the due date. Based on the method of its
performance, there are three types of setoff: unilateral setoff,
procedural setoff, and also set off by an agreement. It is also is divided
into independent and transactional setoff. There are statutory,
contractual and procedural setoffs in the Iranian Law. In Shiite
jurisprudence, one may find tagaas as equivalence to the term setoff.
Conditions and effects of setoff are quite similar in the three domains
but there are also differences in implementing it and its effects.

Key words: set off, tagaas, unilateral set off, procedural setoff, set off
by an agreement.
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Abstract: R
In this paper we review the conflict within Article 183 and Article - *$
338 of Iranian Civil Code. The source of this conflict lies in the major ig
role that obligation and the possessory nature of the contract of sales ;'33
play in defining contracts. However, as this kind of conflict may also 3
be observed between all other possessory contracts that have been 3~
referred in Civil Code, we have analyzed this aspect with some other Qj
articles of Civil Code even in the field of marriage contracts. This &—:
conflict has not been taken into account in much of the earlier .3

literature on civil law. Nonetheless, many contemporary prominent
jurists and famous authors have focused on this conflict, providing an
effect on the notion of obligation in the Western law. Our aim in this
article is then to provide a critical study of the conflict and to provide
solutions for it. We offer the best interpretation with an emphasis on
the distinction between the concept of obligation in Islamic
jurisprudence and in the Western legal systems.

Keywords: promise, contract, possessory contracts, obligatory
contracts, sales, conflicts of law, Civil Code.
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Abstract

The protocol of transmission of sentenced persons is one new
concept in the field of International Criminal Law. Under some
conditions, sentenced person with an irrevocable judgment in a
foreign country may be delivered to his or her country. In this case,
having recognized its validity and consequences, the national
government implements that judgment. By transition of this prisoner
to his or her country, the rehabilitative costs will reduce and the
effects are performed better, while at the same time human rights is
also being observed. Notwithstanding these advantages and
disadvantages, Iran has signed this transmission protocol with only ten
countries. International Treaties on the transmission of sentenced
persons is not against the Islamic jurisprudence.

Keywords:  protocol, transmission of sentenced persons,
imprisonment, International Criminal Law, Islamic Law

\ - Corresponding Author’s Email: hpoorbafrani@yahoo.com



R Contents s»

e Transmission of Sentenced Persons in International Conventions,
with a Glance at Islamic Jurisprudence

1
Hassan Poorbafrani
Ehsan Akbari
Hassan Badri
e Conflict between Contract Definition and Sale Definition in Islamic
Jurisprudence and Western Legal Systems
27
Seyed Mahdi Dadmarzi
eSet off in Shiite Jurisprudence, Iranian Law and International
Commerce Law
43
Majid Sarbazian
e A Comparative Analysis of Impossiblity of Contract Performance
in the Islamic Jurisprudence, Iranian Law and Common Law
71
Mohammad Salehi Mazandarani
Mona Ostadi
oA Comparative Study of Criminal Interpretive Foundations
between Shiite and the Western Law
93
Mohammadreza zafari
e A Jurisprudential and Legal Analysis of Combating against Female
Trafficking with a Glance at the Relevant International Documents
127
e Fair Trial in Human Rights and the Islamic Judicial Doctrine
Mostafa Fazaeli
159


http://www.google.com/url?url=http://www.britannica.com/EBchecked/topic/540503/Shiite&rct=j&frm=1&q=&esrc=s&sa=U&ei=2oDhVLzOKJbtaqO0gLgM&ved=0CD8QFjAL&usg=AFQjCNGTekuelFXdhUOp8udy3fYi6VlmKg

Comparative Studies
On
Islamic & Western Law

The Quarterly Journal of the Faculty of Law
University of Qom
Vol. 1, No. 1
Autumn 2014
Executive Director: Seyed Hassan Shobeiri
Editor-in-Chief: Adel Sarikhani

Editorial Board:
e Mahmood Hekmat Nia (Associate Professor),
e Ahmad Deilami (Associate Professor),
e Adel Sarikhani (Associate Professor),
e Seyed Hassan Shobeiri (Assistant Professor),
e Mahmood Sadeghi (Associate Professor),
e Mostafa Fazaeli (Assistant Professor),
e Abbas Ghasemi Hamed (Associate Professor),
e Naser Ghorban Nia (Associate Professor),
e Jafar Koosha (Associate Professor)

Persian Language Editor: Dr. Safar Beig Zadeh
English Language Editor: Dr. Mohammad Reza Pirooz
Type and Layout: Moosa Amiri

Postal Adress: Faculty of Law, University of Qom, Qadir Blvd, Qom,
Iran, Post Code 37161 46611

Tel. No.: ++98 251 210 3000

Fax No. ++98 251 285 0959

Email Adress: lawmag@qgom.ac.ir



